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BOARD OF ZONING APPEALS 

CITY OF GLEN COVE 

---------------------------------------------------------------------x 

In the Matter of the Appeal of  

 

Lora Cusumano       ZBA Case # 

 

For an Interpretation/Determination regarding property                Decision 

located at 100 Shore Road, Glen Cove, NY 

----------------------------------------------------------------------x 

 

 The Board of Zoning Appeals (the “Board”) of the City of Glen Cove, with Theresa 

Moschetta, Chairperson, Stephen Suozzi, Charles Chiclacos, Joe Fiorino, David Nieri, Brett 

Miller and Daniel Grabowski present, constituting a quorum of the Board, rendered the 

following decision in the above-entitled appeal on January ____, 2023. 

 

SEQRA 

 

 This application is an appeal from a determination of the Director of the Building 

Department of the City of Glen Cove (the “DBD”or the “BDD”) dated July 21, 2021, issuing a 

Certificate of Existing Use with respect to the property located at 100 Shore Road.  The 

Applicant claims that such determination authorizes and permits uses which violate the City’s 

Zoning Code.  As such, the Board finds that this appeal involves the interpretation of an existing 

code, rule or regulation which is a Type II action which is not subject to review under SEQRA. 

 

The Subject Property 

 

 The subject premises is a 1.444 acre lot located at 100 Shore Road in the City’s MW-1 

Zoning District and is designated on the Nassau County Land and Tax Map as Section 21, Block 

A, Lot 22. The property is fairly rectangular in shape having 186 feet of frontage on Shore Road 

and depths of approximately 383 feet and 300 feet.   

 

The Determination Appealed From 

 

 Petitioner, Lora Cusumano, by application dated September 15, 2021 appeals to this 

Board from the determination of the DBD dated July 21, 2021 to issue a Certificate of Existing 

Use with a Permitted Use Determination annexed (hereinafter collectively the “CEU”) finding 

that the uses presently conducted at 100 Shore Road are legally permitted pre-existing 

nonconforming uses.  Pursuant to the CEU, the DBD determined that Tree Cutting Services with 

1 Story Office (Existing Non-Compliant), Boat Storage and Repair with 1 Story Building and 

Heavy Equipment and Commercial Vehicle Parking (Existing Non-Compliant) are legally 

permitted uses on the property.  In support of the CEU, the DBD annexed a letter dated May 23, 

2021 entitled “Determination of Permitted Use” in which he indicated that he “visited the 

property numerous times at different hours of the day” and “reviewed all available information” 

including the following “Documents, images and hearings”: 
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1.  Historic Aerial photos 

 

2.  Historic photos by Tom Duffy of the property 

 

3.  Lora Cusumano letter to Building Department dated 8-20-20 

 

4.  Lora Cusumano letter to Mayor Timothy Tenke dated 8-10-20 

 

5.  Letter and exhibits 1 through 9 from Bruce Kennedy dated 2-19-21 

 

6. Letter and exhibits A through H from Bruce Kennedy to Mayor 

Timothy Tenke dated 2-10-21. 

 

7.  Bruce Kennedy email dated 5-3-21. 

 

8.  Letters from Bruce Kennedy dated 3-14-20 and 5-3-21. 

 

9.  Public Hearing testimonies during Zoning Board of Appeals meetings                

from interested parties including Mr. Duffy and City residents. 

 

10. The ZBA Notice of Decision and Order in Case No. 06-2020 filed 1-

27-21. 

 

11. Notarized email from Tom Duffy dated 4-18-21. 

 

  

The Application to this Board  

  

  By application dated September 15, 2021, the Applicant, Lora Cusumano, a neighboring 

property owner, residing at 113 Shore Road, Glen Cove, appealed to this Board from the CEU 

determination of the DBD that the current uses of the property are grandfathered and constitute 

legally pre-existing non-conforming uses.  The grounds for her appeal were that the DBD erred 

in determining that the current uses of the property constitute legally pre-existing non-

conforming uses and requests this Board to revoke the DBD’s CEU determination and to enforce 

the MW-1 zoning requirements at the subject premises.   

    

Prior 2020 Application and Determination 

 

 This is the second appeal of the Applicant with respect to a determination made by the 

DBD as to the lawful use of the subject property  

 

 By letter dated March 14, 2020 from the Applicant to the DBD, the Applicant sought a 

response from the DBD with respect to the use of the property.  The letter read as follows: 

 

 This letter is being written as it relates to the unlawful use 

of the property known as 100 Shore Road.  This property lies 

within the Marine Waterfront District 1, yet the property is not 
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being used in compliance with the permitted uses of MW-1 

 

 At the August 27, 2019 City Council meeting, Mayor 

Tenke and the City Council publicly acknowledged what [the prior 

DBD] had already determined; the American Paving operation 

being run at 100 Shore Road is not permitted by the Zoning Code.  

This meeting can be reviewed on video as it was Live-streamed.  

Mayor Tenke also publicly stated at that meeting that he was 

assisting the business owner in finding a new location and that 

violations had been issued. 

 

 My neighbors and I are anxious to have this unlawful, 

disruptive and toxic condition corrected immediately. 

 

  I am demanding a response, in writing, within 10-days as it 

relates to how the Building Department is enforcing the law as it 

relates to 100 Shore Road.  Further, if the Building Department is 

in possession of any documentation that exempts 100 Shore Road 

from MW-1 zoning requirements, copies of said documents should 

be included with your written response to this letter. 

 

  

 By email dated March 20, 2020 to the Applicant the DBD responded as follows: 

 

I received your letter dated March 14, 2020.  Although the use at the 

property would normally not be in compliance with the zoning 

regulations, the deed for the property at 100 Shore Road indicates that use 

was legally permitted.  Therefore, the current use is grandfathered and is 

thereby a legally existing non-conforming use. We do not have a copy of 

the deed on hand. 

 

 

  By application dated July 21, 2020 the Applicant herein appealed to this Board from the 

DBD’s determination as set forth in his email dated March 20, 2020 (hereinafter the “Prior 

Application”).  In support of her application the Applicant annexed the following eighteen (18) 

exhibits: 

 

Exhibit #1 - Video segment of August 17, 2019 City Council Meeting    

                     during which Mayor Tenke acknowledges the unlawful use 

 

Exhibit #2 - September 31, 2019 Records Access Request for summonses 

          issued in 2019 along with the City’s response. 

 

Exhibit #3 - Two deeds dated February 14, 1944 and March 12, 1964 with 

respect to the property. 

 

Exhibit #4 - July 27, 2020 email from Lora Cusamano to the City Clerk 
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                     requesting inspection and copies of the public records under 

                     the NYS FOIL 

 

Exhibit # 5 - Historic photograph of sign at subject property. 

 

Exhibit #6 - 22 Photographs of subject property 

 

Exhibit #7 - Petition dated August 11, 2020 signed by 59 residents 

supporting her 2020 application. 

 

Exhibit #8 -  Email dated August 20, 2020 from David Jimenez to Lora 

Cusumano 

 

Exhibit #9 -   Board of zoning appeals decision dated November 29, 1977 

 

Exhibit #10 - Supreme Court decision in the Article 78 proceeding, Duffy 

Board of Zoning Appeals dated June 30, 1978 

 

Exhibit #11 - Supporting Deposition of George Vieyra dated August 23, 

1995 

 

Exhibit #12 - Supporting Deposition of Adam L. Saperstein dated August 

23, 1995 

 

Exhibit #13 - Letter from Joseph W. Muldoon to Neil McNaughton dated 

September 14, 1995 

 

Exhibit #14 - Letter from Joseph W. Muldoon to Neil McNaughton dated 

September 21, 1995 

 

Exhibit #15 - Letter from Joseph W. Muldoon to Neil McNaughton dated 

October 2, 1995 

 

Exhibit #16 - Survey dated March 25, 1977 

 

Exhibit #17 - (a)  Photo of Weekend Pic of trucks [sic] in action on Shore 

Road taken on September 12, 2020;    

 

            (b)  Folder of Building Department photos from September, 

2019; 

 

            (c)  Video – Normal morning on Shore Road with heavy 

equipment taken on September 10, 2020 by resident; 

 

            (d)  Video – 100 Shore Road taken on August 20, 2020 by 

Lora Cusamano 
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Exhibit #18 - A copy of the Nassau County Assessment Land Record for 

the property which shows the property is classified as 

commercial and not industrial. 

   

 

Public hearings were held by the Board upon the Prior Application on August 20, 2020, 

September 17, 2020 and September 30, 2020.  By Decision and Order dated January, 2020 which 

was filed in the Office of the City Clerk on January 27, 2021 (hereinafter the “Prior Decision”) 

this Board granted the appeal of the Applicant, annulled the March 20, 2020 determination of the 

DBD and remanded the matter to the DBD to determine whether the use of the subject property 

for uses which are not permitted in the City’s MW-1 Zoning District are permitted as valid 

vested nonconforming uses. 

 

 The Board further resolved that “if this matter again comes before it upon appeal from 

whatever new determination is made by the BDD, all the evidence submitted at the hearings held 

in this case shall be considered as evidence upon such appeal.” Accordingly, the record in the 

Prior Application including all evidence and exhibits submitted and the transcripts of the public 

hearings held on August 20, 2020, September 17, 2020 and September 30, 2020 are hereby made 

a part of the record herein and may be considered by the Board in rendering a decision on the 

instant application. 

 

Relevant Provisions of the Code of the City of Glen Cove (“The zoning ordinance”) 

 

I. Nonconforming use Provisions of Code 

 

           Section 280-29. Continuance.  Any building or use lawfully existing under the 

provisions of the Zoning Ordinance in effect at the time of the creation of said building or the 

establishment of said use, or prior to the establishment of any zoning regulations in the City of 

Glen Cove, although not conforming to or complying with other provisions of this chapter for the 

district in which it is situated, may be continued subject to compliance with the conditions set 

forth below.  Similarly, whenever a district shall be changed hereafter, the provisions of this 

Chapter with regards to any building or uses lawfully existing at the time of the passage of this 

chapter shall apply subject to the conditions set forth below to any building or use lawfully 

existing in such changed district at the time of the passage of such amendment. 

 

II. 1954 I-4 Marina District 

 

 On January 3, 1953, the City adopted a comprehensive zoning plan for the City of Glen 

Cove.  On December 28, 1954 the City amended the comprehensive zoning plan by adding the I-

4 Marina District which provided for the following permitted principal uses: 

 

  1.  Marinas and boat yards for the construction, repair and servicing of 

small pleasure and other boats, and supplies and accessories 

incidental thereto. 

 

  2.  Dead storage of boats. 
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  3.  Nurseries and florists. 

 

  4.  Storage of contractors equipment and machinery, indoors only 

 

  5. Single family and two family residences with the following 

restrictions. [Note: Zoning chart then followed in 1954 code] 

 

III. 1977 I-4 Marina District 

 

 In or about 1977, the City revised the zoning ordinance.  Section 24-97 “I-4 Marina 

District” of the revised ordinance provided in relevant part that: 

 

(1)  Principal Uses 

 

(A)   Marinas and boat yards for the construction, repair  

and servicing of small pleasure and other boats. 

 (B)   Sale of supplies and accessories incidental thereto. 

 (C)   Dead storage of boats. 

 (D)   Nurseries and florists. 

 (E)   Storage of contractors equipment and machinery, indoors only. 

(F)  Single family, two family, town house or garden apartment residential   

development under the following conditions. [Note: Conditions to 

residential developments followed in 1977 code] 

 

 (Changes to the permitted Principal Uses are underlined). 

 

III. 1998 MW-1 Marine Waterfront-1 District 

 

 On or about February 24, 1998, the subject property was rezoned from the I-4 Marina 

District to the newly created MW-1 Marine Waterfront-1 District, which read as follows. 

 

§280-72. MW-1 Marine Waterfront – 1 District.  

 

 B.  Permitted principal uses. 

 

(1)  Yacht clubs and marinas.  A marina must have a pumpout facility and no boat 

may be occupied overnight in a marina that does not have a properly functioning 

pumpout. 

 

(2)  Boat docks, slips, piers and wharves for yachts and pleasure boats or for boats for 

hire carrying passengers on excursion, pleasure or fishing trips, water taxi, or for 

vessels engaged in fishery or shell fishery. 

 

(3)  Yard for building, storing, repairing, selling or servicing boats.  Adequate lanes 

must be provided to allow access and egress throughout the yard for fire trucks.  

No outdoor storage may be permitted other than boats, and where practical such 

boat storage area shall be screened from view of adjoining streets and properties. 
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(4)  Facilities for recreational water sports (including kayak and canoe rental), sailing 

schools and similar uses. 

 

(5)  Boat and marine engine sales and display. 

 

(6)  Yacht broker or marine insurance broker. 

 

(7)  Facilities for the rental and charter of boats. 

 

(8)  Retail sale or rental of boating, fishing, diving and bathing and marine supplies 

and equipment. 

 

(9)  Sail loft or ship’s chandlery. 

 
The Public Hearings 

 

 In addition to the public hearings held on the Prior Application, this Board held duly 

noticed public hearings upon the present application on February 17, 2022 and May 19, 2022.  

The August 20, 2020, September 17, 2020, September 30, 2020, February 17, 2022 and May 19, 

2022 public hearings are hereinafter sometimes collectively referred to as the “Public Hearings.”   

 

 At the public hearing held on August 20, 2020 in connection with the Prior Application, 

the Applicant appeared and testified in support of her appeal and presented written documents 

and other evidence in support of her application.  She testified that she has lived at 113 Shore 

Road since 2004.  She testified as to the purpose of the MW-1 Marine Waterfront District 

adopted in 1998 and stated that the current use of the subject property is not compliant with the 

regulations set forth in that District.  She testified that the property is “currently a dilapidated dirt 

yard used as storage, staging and parking of a multitude of large trucks and machinery for no less 

than four businesses, including an asphalt company” resulting “in a reduction of surrounding 

property values and a diminishment of the quality of life for all residents in the surrounding 

community.” 

 

 She testified that §280-29 of the City Code states that any use lawfully existing under the 

provisions of the zoning ordinance in effect at the time of the creation of the current code may be 

continued subject to compliance with specific conditions; however, in her opinion, none of the 

current uses of the subject property existed at the time that the MW-1 was established in 1998.  

According to her understanding, in 1998 there was a bait and tackle store and an outdoor motor 

sales and repair shop being operated on the site and therefore the present industrial type of uses 

are not pre-existing nonconforming and therefore unlawful.     

 

 She also referred the Board to §280-31 of the City Code which provides that certain 

temporary nonconforming uses of land, which include a parking lot, shall be discontinued within 

three years from the date of the adoption of this chapter.  She also referred the Board to §280-30 

of the City Code which provides that no nonconforming use if discontinued for whatever cause 

for a year or longer shall be resumed.  She testified that there was a period about fifteen years 
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ago when the owner resided on the property and no business was conducted at all on the property 

for nearly two years.   

 

 She further testified that several appointed and elected officials have declared the current 

use as unlawful including the former DBD, Richard Summa, who issued eighteen summonses to 

the owner and tenants of the property, and former Mayor Timothy Tenke. 

 

 She also reviewed the exhibits that she filed in support of the Prior Application which 

included 22 photos of the subject property [Exhibit 6] one of which was a drone photo of the 

subject property taken on April 9, 2020 “[t]hat shows at least fifteen large construction trucks, 

including several fourteen wheelers, at least five commercial trailers, an assortment of 

construction machinery, multiple dumpsters, piles of construction and asphalt debris, multiple 

illegal structures and one boat.”  Another photo shows an oil delivery truck filling up a diesel 

tank on the site. 

 

 In response to questions from the Chairwoman, Ms. Cusumano confirmed that none of 

the conditions complained of existed in 2004 when she purchased her home.  She testified that in 

2004 there was a bait and tackle shop and small boat repair business.  She also confirmed that 

she has no actual personal knowledge as to the uses being conducted at the site prior to her 

purchase of the property in 2004, but noted that George Hauck, a neighbor, could address those 

questions.  She testified that she cannot look directly into the subject property from her home but 

can “see all the workers’ cars parked along the street and hear the trucks pulling in and out 

including one at 2:45 a.m. on August 19, 2020 with the engine running.”  She also testified that it 

was quiet on the subject property when she first moved in but the matter “has intensified 

tremendously” since then.  She confirmed that American Paving did not start utilizing the 

property until after she moved in and that the intensification of the use started “at least ten years” 

ago. 

 

 In response to questions from Board member Charles Chiclacos, she testified that in 2004 

based on her own personal knowledge, in addition to the bait and tackle shop and boat repair 

business, there was also a “canvas repair shop” and “some sort of tree service or a landscape - 

type of business, nursery business at that time.”  She was unable to confirm the dates of the two 

years when no business was being conducted on the property as she previously alleged but 

asserted that Mr. Hauck could inform the Board of the entire history of the use of the property. 

 

 At the September 17, 2020 public hearing held on the Prior Application, the Applicant 

further testified that in 1995 the City of Glen Cove brought a criminal case against Mr. Duffy for 

violating the City’s Zoning Code, specifically charging an unlawful use of the subject property.  

She referred to her Exhibit 12 which is a sworn affidavit of Adam Saperstein, the City’s Code 

Enforcement Officer, dated August 23, 1995 in which he stated that the permitted storage of 

contractor’s equipment in open areas was not a permitted use in the I-4 Zone and that the storage 

of junk vehicles, equipment and material on the property also violated the City Code and the I-4 

zoning regulations.  Mr. Saperstein also stated that a use variance would be required for the 

unlawful use of the property and would also require site plan approval from the Planning Board.   

  

 The Applicant also referred to the sworn supporting affidavit of George Vieyra,  another 

Code Enforcement Officer, dated August 23, 1995 in which he stated that the subject property 
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was being used in a manner that violated the I-4 Marine District zoning regulations.  He stated 

that he witnessed two trucks belonging to Old Country Tree Service, two trucks belonging to 

Grella and Recher Masonry, two trucks belonging to Steiert Landscaping and one truck 

belonging to Kreyer Landscaping.  He also witnessed miscellaneous equipment for all of these 

companies and twelve other illegally stored commercial vehicles on the site.  Ms. Cusumano also 

referred to the correspondence between Mr. Duffy’s attorney and the City showing that the 

property was brought into compliance and the criminal case dismissed by the Court.  Based on 

the foregoing, Ms. Cusumano argued that the “only logical conclusion that can be made..... is 

that between October 2, 1995 and January 22, 1996 the property was brought into compliance 

with the I-4 Marine District regulations and that the property use was in compliance with the I-4 

Zoning District at that time.” Her point was that the question herein is not what actually existed 

on the property at the time of the zoning change in 1998, but rather what lawfully existed at that 

time.  She expressed her opinion that the only thing that could have lawfully existed in 1998 was 

a use that would have been in compliance with the I-4 zoning regulations and that prior to the 

1998 zoning change the only lawful uses would have been the operation of a marina and/or boat 

yard, sale of supplies, a nursery, a florist or residential homes. 

 

 At the public hearing held on February 17, 2022 the Applicant once again testified that 

the uses at the subject property have intensified significantly over the years which has destroyed 

her quality of life, the roads, her sleep and property values. 

 

 In response to a question from Board member Chiclacos to describe how the level of 

intensity has changed, she testified that there are way more trucks, bigger trucks and way more 

workers who park up and down Shore Road.  She testified that “[i]t used to be small landscape 

trucks” and now there are giant dump trucks that are fourteen wheelers towing giant pieces of 

equipment and beginning at least eight years ago cars are now parked along the street. 

 

 At the public hearing held on August 20, 2020 in connection with the Prior Application, 

George Hauck, a neighbor who has resided at 105 Shore Road directly across the street from the 

subject property since 1958, recited a detailed history of the uses at the subject property.  He 

testified that the original existing barn on the property was opened up as a bait and tackle shop 

which operated for several years and there was also storage for boats on the property.  He 

testified that James O’Donnell and Charlie Ohr, tenants at the property, had “one dump truck, 

one tractor” parked in the back.  Thereafter, the bait and tackle business was sold to the Ruffinos 

who operated the business out of a renovated shed they brought onto the property.  The barn sat 

empty until Skip Johnson, who operated an outboard motor repair business on the property, 

conducted his business in the barn which also included boat storage.  During this same period, 

the property was also rented to three small landscape businesses.  Steiert, “a big landscaping 

concern,” then came in and took over the whole back part of the property. Fred Recher, another 

landscaping business, also stored his equipment and machinery on the subject property.  The 

Ruffinos vacated the property around 2015 or 2016.  Steiert and Fred Recher also vacated the 

property around 2015. 

 

 He confirmed that at a City Council meeting held around the time the property was being 

rezoned from the I-4 to the MW-1 Zoning District in 1998, the City Council indicated to Mr. 

Duffy that “we are going to grandfather you for your tenants.”  According to Mr. Hauck, Steiert 

and Recher were still operating at the property at that time.   
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 At the September 17, 2020 public hearing on the Prior Application, Mr. Hauck added that 

in 1953 the barn on the property was in derelict condition; it was a condemned building with no 

business being operated there.  He also testified that he has a picture taken in the 1960’s showing 

the property is “all boats.”  He testified that at 5:00 a.m. in the morning and all day on Saturdays 

and Sundays American Paving opened the gate to the property to conduct its business operations. 

 

 With respect to the present use of the property, Mr. Hauck testified at the February 17, 

2022 public hearing that the property is being used to “operate industrial trucks” that “operate at 

3:00 in the morning” and on “Saturdays and Sundays” and drive over his front lawn leaving 

divots all of which constitute an “illegal operation.”  He testified that “what was there is not what 

is there now.”  He complained that the heavy trucks roll out at 4:00, 5:00, and 6:00 in the 

morning, eight, ten trucks at a time.  Hauck asserted that these are not what Duffy previously had 

there, but rather merely had half-ton and one-ton landscaping trucks going back years.  Presently 

there are 40,000 and 60,000 pound trucks travelling in and out of there every day.  He also 

complained of people “grinding off steel on a Sunday afternoon.”  He testified that “they have 

been there from about 2013 and its just constant.”  “They park all up and down on Shore Road.”  

He also testified that they are maintaining a derelict fuel oil storage tank on the property that is 

used to fuel the trucks. He testified that Roselle Oil Company makes a delivery twice a month.  

They pump the fuel directly into a derelict green tanker on site and then a hose from that tank is 

used to fill the American Paving trucks/equipment on site.  He also submitted pictures of the 

fueling operation in support of his testimony.   

 

  In response to Mr. Duffy’s denial of the existence of the fuel oil storage tank on the 

property and by letter dated March 15, 2022, Mr. Hauck provided photographic evidence to the 

Board showing the fueling of the American Paving trucks directly from the fuel oil storage tank 

on the property with Mr. Duffy present and Roselle Oil company leaving the property after 

taking an hour to fill the parked tanker truck.  In his letter he also recounted his prior testimony 

with respect to the history of the property including that he does not want to “hear about 

grandfathering because that did not include the current heavy industry business there now.” 

 

 At the public hearing on May 19, 2022, Mr. Hauck testified that he measured the decibel 

levels at his front door at 5:00 a.m. when eight American Paving trucks left the property creating 

noise levels at 72 decibels and measured the same reading in the afternoon when the trucks 

returned.  He further testified that the American Paving trucks are leaving the subject property at 

4:30 in the morning every day and the diesel trucks are started and continue running every day at 

4:00 in the morning to heat them up for operational purposes. 

 

 At the Public Hearings on the Prior Application, Thomas Duffy, the owner of the subject 

property and in opposition to the Application, also testified as to the detailed history of the uses 

at the property, stating that the uses have never been abandoned, and he contested the accuracy 

of the testimony of both the Applicant and Mr. Hauck.  At the August 20, 2020 Public Hearing, 

he testified that the bait and tackle store moved out in 1999.  Skip Van Holt, who also rented 

from his father in the 1980s, also moved out in 1999.  He testified that the “equipment” has been 

on the property since the 1920s.  In response to Mr. Hauck’s testimony, he explained that there 

were more than two trucks on the property.  Frank Doxey, who rented the back area, had all his 

bulldozers on the property.  Jimmy McKenna, a masonry contractor, was also a tenant on the 
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property.  Joe Martone, an excavator, was also a tenant who had three bulldozers.  Charlie Ohr, 

another tenant, had three bulldozers and two dump trucks.  North Shore Oil, another tenant, had 

three oil trucks.  Other tenants included Powers Spran and Loftus, a cesspool company which 

had a truck and a crane.  He testified that there has always been “construction equipment in the 

back.  In the front, his father had the bait and tackle store....He sold it in 1980.”  He concluded 

that “we are grandfathered in” and the zoning had nothing to do with him because he “was 

grandfathered in already.” 

 

 Mr. Duffy also contested Mr. Hauck’s testimony that there were trucks in the yard at 3 

o’clock in the morning.  The whole place is monitored by cameras and the gates are locked at 

5:30, 6:00 o’clock at night and opened at 5:00 or 5:30 in the morning when he arrives.  He 

testified that there is no one at the property on Sunday except for perhaps a landscaper in the 

back. 

 

 In response to a question from the Chairwoman as to the present businesses currently 

occupying the property, he testified that Full Throttle Marine, who has been there for five or six 

years, is in the former bait and tackle shop building which building has been on the property for 

forty-four years, as well as Old Country Tree Service, American Paving, Steve Kreyer, a 

landscaper who has been there since about 1995, and Rennan another landscaper. 

 

 He also explained the history of American Paving.  Angelo Stanco’s (American Paving) 

father purchased the business from Jimmy O’Donnell, an asphalt paving company.  It was called 

Stanco Brothers.  Angelo took over the business from his father.  According to Mr. Duffy, the 

business has been there since the 1940s.  He also testified that none of the tenants, including 

American Paving, ever had written leases. 

 

 In response to a question from Board member Charles Chiclacos as to the businesses 

occupying the property at the time of the zoning change in 1998, Mr. Duffy testified that his tree 

business, Steve Kreyer, a landscaper, Fred Recher, a landscaping and snow plowing business, 

Steiert, a landscaping business, Stanco Brothers asphalt paving and Vinny Petulla, a masonry 

contractor, were the only businesses on the property at that time.  He explained that Recher 

Landscaping and Snow Service had excavators, cranes, backhoes, dump trucks and the like.  He 

explained that Stanco Brothers asphalt paving had dump trucks, asphalt paving equipment, 

backhoes, bobcats and the like.  He explained that Steve Kreyer, the landscaper, had bobcats.  He 

testified that Stanco Brothers was sold to Angelo Stanco of American Paving approximately 

fifteen to twenty years ago.  It used to be Stanco Brothers and before that it was James 

O’Donnell and Sons, asphalt pavers. 

 

 In response to a question from the Chairwoman as to whether the deliveries of fuel oil for 

the trucks is part of American Paving’s business, Mr. Duffy testified that “I don’t think Angelo 

gets oil delivered at all that he knows of, and definitely not at 3 o’clock in the morning.” 

 

 At the public hearing held on February 17, 2022, Mr. Duffy testified that his family has 

owned the property since the 1930s.  His grandfather, a builder, bought the property to store his 

bulldozer and trucks.  He testified that he started his tree business in 1973 by selling firewood 

and has sold firewood on the property since 1970 and has been a full time tree guy since 1973.  

He testified that his father had the bait and tackle store but they always stored equipment on site.  
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He testified that he started out with one truck and now has six trucks and the business is run by 

him and his two sons, with no employees.  He testified that his trucks go out at 9 o’clock in the 

morning and return at 3:30 p.m. 

 

 He reiterated that American Paving (Angelo Stanco) bought the business from his father 

who purchased the business from Jimmy O’Donnell who has been there since the 1930s.  He 

testified that Angelo has been there since about 1968 or 1969. 

 

 In response to a question from the Chairwoman about people showing up at the property 

at 5:00- 5:30 in the morning, Mr. Duffy testified that he did not know if they are related to other 

businesses but they are not related to his tree service business.  He testified that if someone were 

on the property at 5:30 a.m., he would be aware of it because he has surveillance cameras which 

record on his phone and ring his phone.  He stated that at 5:00 a.m. “I don’t know. Maybe in a 

snowstorm there’s people down there at 5 o’clock in the morning... at 2 o’clock in the morning.” 

In his response,  he also testified that “there’s no one down there on Sunday” and later that 

“maybe once in a while, not every time, they don’t work on Sundays” and later “maybe on 

Sunday afternoon there might be someone in there.” 

 

 In response to questions from Board member Charles Chiclacos, Mr. Duffy testified that 

American Paving is a tenant who is “just storing their trucks there.”  By storing he means “that 

they leave in the morning and they come back about 3:30 in the afternoon and they park them 

and all go home.” “It’s parking or storing their trucks overnight.” 

 

 Member Chiclacos also asked Mr. Duffy whether the American Paving trucks were 

fueled from any kind of on-site fuel storage tanks i.e. whether there is a dispensing tank on the 

property from which their trucks are fueled.  In response, Mr. Duffy testified that fuel trucks 

from a private company come in and fuel the trucks up about once a week.  He testified that 

American Paving has ten or twelve trucks not including pickup trucks which go to the gas station 

for fueling.  Mr. Duffy described the trucks as “ten-wheeler dump trucks” which have “fifty-

gallon tanks” and confirmed again that these trucks are fueled directly from the fuel trucks that 

come to the site once a week. 

 

 At the public hearing held on May 19, 2022, Mr. Duffy submitted ten photographs of the 

subject property taken by him from 1967 to 1995 which show various contractor’s vehicles on 

the subject property.  He testified that photo #1 taken in 1967 shows Jimmy McKenna, a cement 

contractor.  Photo #2 taken in 1978 shows Jimmy O’Donnell’s trucks and an asphalt roller, 

Powers Tree spraying, Florence & Gleason Arborists and Mr. Duffy’s new truck.  Photo #3 taken 

in 1975 shows Mr. Duffy’s firewood which he has been selling since he was twelve.  Photo #4 

shows Mr. Duffy’s truck which was new in 1978, Florence & Gleason Arborists, James 

O’Donnell & Son Asphalt payloader, chipper, one dump truck, Hirum Deek’s Tree truck.  Photo 

#5 shows a receipt dated May 2, 1978 for Mr. Duffy’s blue dump truck.  The 1992 photo shows 

Handlynn Audit Transport which were car transporters who rented tractor trucks next to Jimmy 

O’Donnell, a truck showing Mr. Duffy on a bulldozer making room for more of his trucks in 

1982.  Photo #7 taken in 1995 shows Recher Landscaping with his trucks and dumpsters; he had 

about fifteen trucks some Jeeps and stuff and plowed 2,500 driveways in the winter.  Photo #8 

taken in 1997 shows Mr. Duffy’s chipper, Steve’s Unlimited, Peter and Thomas Lizza, site 

developers from Glen Cove, who did demolition and excavating with their contractor, excavators 
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and trucks.  Photo #9 taken in 1970 shows Duffy and his grandfather in the back of the property 

and a container and a couple of trucks.  It shows Frank Boxer, another tenant, with bulldozers 

and stuff in the back and also had a few dump trucks.  Lastly, Photo #10, taken in 1969, shows 

Frank Doxey’s truck in the back and the container again. 

      

 At the public hearing held on February 17, 2022, Brian Stolar, the attorney for the 

Applicant, also appeared and testified in support of this appeal.  He submitted a series of fifteen 

photographs taken in August 2021 and February of 2022 showing the present use of the property.  

He testified that part of the DBD’s conclusions set forth in the CEU that the property is in 

compliance with the previously designated I-4 Zoning District, that the existing uses have existed 

continuously since the early 1970s, that the current uses as set forth in the CEU are noncompliant 

[nonconforming] and that the uses are lawful and grandfathered are all erroneous.  

 

 He further testified that pursuant to the City’s zoning regulations for a use to be legally 

nonconforming it must have first obtained the required approvals e.g. site plan approval at the 

time it was established.  If such approvals were not so obtained, the use cannot continue as a 

lawful nonconforming use. 

  

 He further testified that the property was rezoned on February 24, 1998 to the MW-1 

Marine Waterfront District which permits, among other uses, the outdoor storage of boats.  

Pursuant to his interpretation of the MW-1 Zoning District, if you have a boat storage yard, you 

are not permitted to have any other outdoor storage of any kind other than the outdoor storage of 

boats.  A mixed or combined use that also has outdoor storage use whether it be equipment or 

vehicles is not permitted in the MW-1 Zoning District.  He noted that the MW-1 District does not 

permit tree cutting services, outdoor storage of any equipment, whether industrial or commercial, 

heavy or otherwise. 

 

 He also opined that in the I-4 Marine District the storage of equipment and machinery 

relative to a contractor’s use must be indoors.  “It could not be outside, it could not be stored on 

the premises other than in an indoor facility.”  He also noted that a tree service business and 

outdoor storage of heavy equipment or commercial vehicles are not permitted in the I-4 Marine 

District. 

 

 Mr. Stolar also introduced as an exhibit a letter dated February 19, 2021 from Bruce 

Kennedy to former Mayor Tenke with attachments which included a decision of this Board in 

1977 regarding the use of the subject property and the 1995 Code violations issued by the City of 

Glen Cove for violations occurring on August 1
st
  and August 16

th
 1995 on the subject property. 

 

 As also noted in the Kennedy letter, Mr. Stolar explained that the 1977 BZA decision was 

preceded by a Notice of violation dated March 7, 1977 issued by the DBD for altering the subject 

property without a building permit.  Thereafter, Mr. Duffy applied for a permit to convert the 

building for use by North Shore Oil Co. as an oil depot.  The DBD determined that the 

application would require site plan review.  Accordingly, a site plan application was made to the 

Planning Board by Mr. Duffy.  Apparently, the application was referred to the zoning board for 

the necessary variances to permit the oil depot.  By decision dated November 29, 1977, the 

Board denied the application.  Mr. Stolar explained that the application was to permit the use of 

the existing storage building as “an oil dispatch depo and trucks...and related equipment storage 
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in relation to that business.”  The zoning board decided that the proposed used was not a 

permitted use nor an extension of any previous nonconforming use.  He explained, however, that 

the zoning board did identify exterior storage of landscaping and contractor’s equipment as 

lawful nonconforming uses at that time.  According to Mr. Stolar, the 1977 decision “provides 

that the level of equipment at the time for landscaping businesses on residential properties as 

we’ve also learned and also commercial contractor’s equipment storage, again for residential 

properties is what was deemed by the zoning board at that time to be permitted on the site.”  He 

emphasized that the 1977 decision did not include heavy equipment, industrial equipment or the 

type of equipment or trucks or machinery as shown on the photographs he submitted to the 

Board.  He testified that since then, the use of the property has changed significantly/materially 

and has become “so toxic, hazardous.” 

 

 With respect to the 1995 Code violations, Mr. Stolar testified that the City issued an 

accusatory instrument that identifies violations on the property on August 1 and August 16, 1995 

including the storage of contractor’s equipment and machinery which are not permitted in the I-4 

zone, storage of junk vehicles, equipment and materials in open areas and failure to obtain site 

plan approval from the Planning Board.  According to Mr. Stolar this was an indication of the 

fact that there is no lawful nonconforming use for the purposes for which the CEU was issued. 

 

 Also attached to the February 19, 2021 Kennedy letter were the following exhibits: 

  

Exhibit # 1 - A letter from the DBD dated March 7, 1977 to 

Thomas Duffy that an inspection of the property found that a 

violation exists which consists of “altering the subject premises 

without having obtained a building.....”;   

 

Exhibit #2 - A copy of the site development plan application dated 

May 2, 1977;  

 

Exhibit #3 - Appears to be the minutes of the planning board 

meeting with respect to the 1977 site development plan 

application;   

 

Exhibit #4 - A letter from Julius Tenke, attorney for Thomas 

Duffy, to Alan Bauso, attorney for the planning board, attaching 

the affidavits of James O’Donnell, Sr. and James J. Malloy 

indicating that the property has been in constant use for the 

purposes set forth in the affidavits;  

 

Exhibit #5 - An inter-office memorandum from Alan Bauso to the 

DBD that the two affidavits relative to the existing use of the 

property are “insufficient to grant a Certificate of Use for any 

business or dispatch office as it exists” and that such “dispatch 

office by North Shore Oil” is not a permitted use in the I-4 Marina 

District.  Mr. Bauso further advised that the use of the property as 

a dispatch office or business use would require a variance from the 
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zoning board of appeals and lastly that the affidavits only establish 

“that the premises were used for storage of equipment”;  

 

Exhibit 6 - A letter to Mr. Tenke from the DBD advising that “the 

affidavits of Mr. James O’Donnell and Mr. James J. Malloy, as 

presented, are insufficient to establish the use of the subject 

premises as a dispatch office and storage of oil trucks by North 

Shore Oil;   

 

Exhibit #7 - The 1977 zoning board decision;  

 

Exhibit #8 - The Supreme Court decision in the Article 78 

proceeding sustaining the zoning board’s 1977 decision and; 

 

Exhibit #9 - A 1979 violation letter to Mr. Duffy. 

 

 Mr. Stolar also submitted as an exhibit a survey of the property dated March 25, 1977 

prepared for Thomas Duffy which shows the parking spaces and the use of the property as boat 

storage.  He emphasized that the 1977 survey does not indicate or show areas for the storage of 

heavy equipment, parking for commercial vehicles, or tree cutting services.  Boat storage is all 

that is indicated on this survey.   

 

 Based on all the foregoing, Mr. Stolar concluded that at best the use of the property for 

storage of landscaping and contractor’s equipment as identified by the zoning board in 1977 as 

nonconforming uses may be permitted, provided the predicate approvals were obtained therefore.  

As evidenced by the photos he submitted, it is Mr. Stolar’s contention that the use of the property 

has changed materially since the 1977 decision of the zoning board and that the conclusions 

reached by the DBD in issuing the CEU based largely on singular photos taken at single points in 

time and years apart do not change the facts, the City Code or the law with respect to lawful 

nonconforming uses.  It is his position that the identification of the tree cutting service and the 

use of heavy storage equipment and commercial vehicles in the CEU as lawful nonconforming 

uses should be annulled by the Board. 

 

 At the public hearing held on May 19, 2022 Mr. Stolar recapitulated his prior testimony 

that the Applicant is appealing the issuance of the CEU by the DBD, most specifically the part 

that having heavy equipment and commercial vehicle parking are legally existing nonconforming 

uses.  He resubmitted and reiterated his comments with respect to the March 25, 1977 survey of 

the property.  He once again explained that this survey identifies the property as a shipyard and 

identifies boat storage and parking areas.  Of the 19 spaces shown on the survey, 10 were 

required for the boat storage use and all of the spaces are of a size typical for passenger vehicles, 

but not consistent with parking for commercial vehicles or heavy equipment. 

 

 In response to the testimony about the 1977 use variance application and the O’Donnell 

affidavit submitted in connection with the same, Mr. Stolar characterized this Board’s 1977 

Decision as basically saying that you had a minor use before, you had landscaping vehicles, you 

had home construction type vehicles, but you did not have an oil dispatch business, and therefore 

that was not a permitted use nor was it a valid nonconforming use. 
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 He explained that the type of commercial use that may have existed prior to 1977 as 

found by the Board is not the type of commercial use that presently exists at property.  It is an 

industrial park.  It includes a paving company that paves municipal roadways.  It does not 

involve masonry work on someone’s driveway.  The present use is “significantly different.  This 

is an industrial use.  It is no longer used for commercial purposes as a commercial use, as that is 

intended to be permitted in this zone.  It is not the type of use that is permitted.  It is now a use 

that has gone well beyond any potential legal use that existed prior to 1977.”  It is not a simple 

landscape business, or tree mulching business or anything of that nature. 

 

 Mr. Stolar then reiterated that the Applicant contends that the Certificate of Existing Use 

specifically permits heavy vehicles.  He further explains that “[h]eavy vehicles are dual-axles, 

two-axle vehicles.  The landscape trucks are not those, the local contractor’s vehicles are not 

those, the bulldozer is not those.  Heavy vehicles is what is being used here by the Building 

Department to reference the paving-type vehicles, that multi-ton vehicles on this roadway, not 

permitted, should never have been incorporated and included as a nonconforming permitted use 

in the Certificate of Existing Use, and that is our contention.” 

 

 By letter dated July 19, 2022 to the Board, Mr. Stolar replied to the ten photographs 

submitted by Mr. Duffy at the May 19, 2022 public hearing.  The letter provided in relevant part 

that: 

 

 The photographs appear to be generally consistent with 

our contention – that historically, light commercial type 

vehicles used the premises and such use was a minor use in 

connection with the primary boat storage yard use.  At most, 

this is what the photographs depict.  This use is not a heavy-

duty trucking operation, but rather a facility used for boat 

storage and incidental light commercial vehicles (ie., pickup 

trucks). 

 

 Unlike the historical use that may or may not be 

permitted, the current use has become a full scale heavy-duty 

trucking operation, with heavy equipment (industrial) trucks.  

As stated by abutting residents, the current operation includes 

at least 10 heavy equipment trucks stored on the property, 

which exit and enter the property on a daily basis.  These 

vehicles all have more than two axles, range from 10-wheelers 

to 20-wheelers, and pull large load trailers which carry heavy 

equipment.  This is a significant exacerbation of any minor 

light business related use. 

 

 According to City Code, trucks exceeding 8,000 pounds 

are prohibited from Shore Road.  This law is in place to protect 

the quality of life of this residential community.  Yet, the 

vehicles that enter and exit the subject premises on a daily 

basis appear to be well in excess of this truck exclusion law.  In 
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fact, we submit that some of these trucks are 10-times the 

permitted weight limit. 

 

 As we have stated repeatedly, the Building 

Department’s interpretation that the nature of the current use, 

as an industrial heavy equipment storage and staging area, is a 

non-conforming use is inaccurate.  The photos that were 

provided to us further support that evident conclusion. 

 

 At the public hearing held on May 19, 2022 Board member Chiclacos submitted three 

historical aerial photographs prepared by Lockwood, Kessler & Bartlett to be made part of the 

record herein identified as 1)  Board Exhibit A-1 taken on May 5, 1966 and an enlargement of 

that photograph showing a close-up of the subject property identified as Exhibit A-2;  2)  Board 

Exhibit B-1 dated April 5, 1978 and an enlargement of that aerial photograph showing a close-up 

of the subject property identified as Exhibit B-2 ; and 3)  Board Exhibit C-1 dated April 18, 1996 

and an enlargement of that photograph showing a close-up of the subject property identified as 

Exhibit C-2. 

 

 At the Public Hearing held on February 17, 2022, Bruce Kennedy, a former resident of 

Sea Cliff who has resided at 113 Shore Road for the past three years, testified that “the early 

morning noises of the employees that park along the roadway, the loud turbo diesel trucks that 

fire up at ungodly hours, the vibration of the homes from twelve to fifteen ton, fourteen and 

sixteen wheel trucks which come barreling down the road is unbearable” and asked the Board to 

overturn the CEU issued by the DBD.  After referring to the 1977 Board decision and the 1995 

violations he reiterated that the further intensification at the property is an unlawful use. He 

further testified that the intensification of the use at the property started around 2016 when the 

new trucks came in and they were bigger and louder, with air brakes, turbo diesels and then there 

were more and more of them and the tractors were getting larger and it became out of control. 

 

 At the public hearing held on March 19, 2022 in connection with the present application, 

Bruce Kennedy again testified in support of the appeal.   He testified as to his analysis of the 

three historic aerial photographs submitted by the Board, a drone photograph and other 

photographs of the subject property taken by him. 

 

 He testified that the 1966 aerial photograph submitted by the Board shows that the 

property was used as a combination of storage of boats and passenger vehicles in the front of the 

property and the customer vehicles for the bait shop.  This photograph shows that the rear of the 

property is “virtually empty” and “is really not even being used” and shows only “three cars and 

three boats.”  He pointed out that there were no heavy trucks and no large equipment on the 

property and there appeared to be two structures on the property. 

 

 He testified that the 1978 aerial photograph submitted by the Board, taken after the City 

adopted the 1978 zoning ordinance, shows that property contains over two dozen boats and a 

couple of passenger vehicles meaning cars, pickup trucks or Jeeps but not vehicles that are used 

for commercial use or heavy trucking.  The rear of the property is being utilized to store boats.  

There are now three structures on the property.  He again emphasized that there were no heavy 

trucks or large equipment shown on the property. 
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 He testified that the 1996 aerial photographs submitted by the Board shows that there 

were at least fifty boats and ten passenger vehicles on the property.  The rear of the property was 

more heavy utilized primarily on the east side.  He again testified that there is was no evidence of 

heavy trucks or large equipment on the property and there appeared to be three structures on the 

property. 

 

 Mr. Kennedy submitted a drone photograph of the subject property as an exhibit which 

he took in April, 2020.  The photograph shows five boats, five passenger vehicles/pick-up trucks 

and at least fifteen heavy-duty trucks, six 10 and 14 wheelers, extra-large trailers that say 

“wideload” on them, assorted heavy equipment, steam rollers, asphalt spreaders, payloaders, hot 

oil tanks (large tanks containing oil to seal asphalt), salt spreaders and dozens of plow blades.  

The drone photograph also shows that in April, 2020 there are five structures and five shipping 

containers on the property. 

 

 Mr. Kennedy also submitted fourteen photographs of the subject property he took on May 

18, 2022 at 10:00 p.m.  He testified that these photographs show that there is a twenty-two wheel 

vehicle on the property, a trailer, over two dozen abandoned tires in the rear, a white structure for 

which the Building Department has no record of a permit, accumulated garbage and junk, Mr. 

Duffy’s trucks and a pile of wood, seven or eight 10 and 14 wheel heavy duty trucks, other heavy 

duty trucks, payloaders, back loaders and assorted heavy-duty equipment. 

   

 Mr. Kennedy concluded that the DBD was erroneous by determining that although the 

current use of the property was not in compliance with the current MW-1 zoning district, it was 

in compliance with the previous I-4 zoning district, because the current use is in fact not in 

compliance with the previously designated I-4 zone either. 

 

 Mr. Kennedy further testified that, in his opinion, the 1978 aerial photograph showed that 

the property was in compliance with the uses permitted in the I-4 zoning regulations as set forth 

in the March 1977 zoning ordinance adopted by the City.  However, the 2020 aerial photograph 

shows that it was not in compliance with the March, 1977 ordinance. 

 

 At the Public Hearings several neighbors also appeared and testified in support of the 

application.   

 

 The Applicant read a letter into the record from Maryann and Michael Lawless who have 

resided at 77 Shore Road for over thirty-five years.  They complain that starting a couple of years 

ago they have suffered from “noise, excessive traffic and heavy trucking” that actually jars them 

out of bed.  They further complained that they have been burdened with this zoning 

noncompliance long enough and that their enjoyment and way of life are being seriously 

compromised. “These heavy, heavy trucks are ruining our sewers, causing cracks in the 

foundations of our homes, as well as knocking us out of bed at 5:00 a.m.”   Ms. Lawless also 

appeared at one of the public hearings and confirmed that when they purchased this house in 

1995 “things were nice.  It has changed so much... you can’t sleep there because between 5 

o’clock and 5:30 every morning there is enormous....the biggest trucks I’ve ever seen in my life 

come by and shake the house, shake me out of bed...and life is not the way it was and I don’t 

think this is fair.” 
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 Steven Chimento who has resided at 75 Shore Road for the past six years testified that the 

“noise has been progressively worse” since he moved to Shore Road.  “It’s really destroyed the 

quality of life.”  He complained that he is awaken “every morning at 5:00 o’clock in the 

morning, the whole house is shaking, the drawers open up, the pictures move” and he has to use 

earplugs so he can sleep.  He further testified that the trucks actually tow other paving 

machinery, steamrollers and big, huge equipment and dump stuff in front of his house.  Lastly he 

testified that these trucks say “American Pavers” on the side of the trucks. 

 

 Richard Berka who has resided at 99 Shore Road for six years testified that the workers’ 

cars from 100 Shore Road roll in between 5:00 and 6:00 o’clock a.m. in the summer.  They park 

adjacent to his house with the music on.  He also complained of noise from a truck that comes 

back and forth all day.  He testified about the noise from the “big dump trucks, you hear the 

sixteen gears grinding.”  He lastly complained about the exhaust from the trucks making it hard 

to keep his car and the siding on his house clean and the poor condition of Shore Road opposite 

his house caused by the trucks. 

 

 Roderick Watson, who grew up on Shore Road on Harmony Lane testified that there is 

“more activity now.  There is more industrial, commercial activity....” 

 

 Sergio Silva who has resided at 73 Shore Road for thirty years testified that there has 

been a lot of very bad changes.  He added that young women and teenagers cannot walk on the 

street because of the workers present. 

 

The Board’s Findings  

 

 After due consideration of the grounds for this appeal, the arguments made and exhibits 

presented and after due consideration of the zoning ordinance, this Board makes the following 

findings:  

 

 1.  This Board  finds and determines that it has jurisdiction upon this appeal to determine 

whether or not the subject property has valid vested nonconforming uses allowing the uses to 

continue pursuant to §280-29 of the zoning ordinance.    

 

 2.  This Board finds and determines that the CEU issued by the DBD dated July 21, 2021 

should be sustained to the extent that the DBD determined that the existing tree cutting services 

in the 1 story office and the boat storage and repair in the 1 story building are legally pre-existing 

non-conforming uses. 

 

 3.  This Board finds and determines that in addition to the use of the subject property for 

tree cutting services and boat storage and repairs as set forth in the CEU, the use of the property 

for the outdoor storage of general contractor’s equipment and machinery including small to 

midsize contractor’s vehicles are also legally pre-existing nonconforming uses of the subject 

property. 

             

 4.  In making such findings this Board gives considerable weight to the November 29, 

1977 Decision of this Board in connection with the application of Thomas Duffy for a use 
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variance to permit the continued use of the existing storage building on the property as a dispatch 

office for an oil business and storage of trucks in connection with said business.  In the Board’s 

decision denying the use variance, this Board found that the storage building was used for the 

sale of boating and fishing uses in the Glen Cove Marina area and the property was acquired in 

the 1940’s and used for the “storage outdoors of contractor’s and landscaper’s equipment.  The 

present ordinance requires the storage of such equipment indoors…  The exterior storage of 

landscaping and contractor’s equipment preceded the new ordinance requiring indoor storage 

and at best, constituted for those uses only, legal non-conforming uses.” 

 

 In the sworn affidavit dated June 8, 1977 submitted by James O’Donnell Sr. in support of 

the 1977 use variance application, Mr. O’Donnell stated that since 1948 he had leased a portion 

of the subject property “for the purpose of storage of equipment related to [his] construction 

business. This equipment consisted of trucks, trailers, pay loaders and various other equipment 

necessary to said construction business.”  He further stated that the use has been continued from 

its inception in 1948 until 1969 when he retired and transferred the business to his son, James 

O’Donnell, Jr. who continued to operate the business until 1977 and continued to use the 

premises for the outdoor storage of the equipment.  Mr. O’Donnell, Sr. also stated that during the 

time that he used and occupied the premises others also occupied portions of said premises for 

the purpose of outdoor storage of equipment and trucks as follows: 

 

(a) Joseph Martino who stored bull dozers and other 

equipment commencing in the year 1955; 

(b) Abe Bessel, whose successor in interest is North 

Shore Oil Company, who stored his equipment 

which use has been continuously in existence for 

over 20 years; 

(c) Ronald Lamb, beginning in the year 1955, used the 

premises for the storage of construction equipment; 

(d) Edward Pauer used the premises for storage of his 

landscaping equipment and spraying trucks;                              

(e) George Seaman who stored oil trucks during this    

period of time.       

 

 In the sworn affidavit dated June 8, 1977 submitted by James Malloy in support of the 

1977 use variance application, Mr. Malloy stated that he was born in the City of Glen Cove in 

1914 and has remained continuously in this area since that time and that he is personally and 

fully familiar with the Shore Road area and the uses of the subject property.  He further stated 

that commencing on or about 1925, the subject property was used for horse stables by Frank 

Rose known as Rose’s Horse Stables until the 1930’s.  Thereafter, the property was used for 

storage for various types of boat and motorized equipment. He further stated that beginning in 

the late 1940’s Thomas Duffy used the subject property for the purpose of storing various types 

of construction equipment, which use has been continued to the date of his affidavit by Thomas 

Duffy or his successors, as well as being used for the storage of oil trucks and landscaping 

equipment. 

 

 The Board notes that the intensity and character of the oil dispatch depot business which 

was the subject of the 1977 use variance application for which the Board found was not a legally 
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permitted use, nonconforming or otherwise, was a much less intense use of the Premises as 

compared to the current heavy duty trucking operation. 

 

 5.  This Board also finds and determines that the testimony of George Hauck, a resident 

across the street from the subject property since 1958, also confirmed that the property has been 

used for boat storage and repair since at least 1958.  Various contractors including James 

O’Donnell, Charlie Ohr and several landscaping businesses have stored their equipment and 

machinery including dump trucks and tractors outdoors on the property since at least 1958. 

 

 6. This Board finds and determines that the testimony of Thomas Duffy, the present 

owner of the subject property, having personal knowledge of the historical use of the subject 

property, further confirms that the use of the property for outside boat storage and repairs and the 

outdoor storage of contractor’s equipment and machinery are valid pre-existing non-conforming 

uses of the property.  He testified that his family has owned the property since the 1930’s when 

his grandfather, a builder, purchased the property to store his bulldozer and trucks. He testified 

that the tenants’ contractor equipment and machinery have been stored on the subject property 

continuously since the 1940’s including James O’Donnell's asphalt paving business.  He testified 

that the property has also been used continuously by several landscaping and other contractors 

for the outdoor storage of their equipment including Frank Doxey,  Jimmy McKenna, a masonry 

contractor, Joe Martone, an excavator, Charlie Ohr and more recently Old Country Tree Service 

(since 1973), American Paving (since 1988/1989), Full Throttle Marine (since about 2016) and 

Steve Kreyer (since 1995).  The stored equipment by these tenants included trucks, dump trucks, 

excavators, backhoes, bobcats, bulldozers and cranes.   

 

 7.  This Board finds and determines that a review of the historic photographs submitted to 

the DBD by Mr. Duffy and relied upon by the DBD in making his CEU determination as well as 

the ten historic photographs he submitted to the Board at the May 19, 2022 public hearing also 

confirms to this Board that the property has been used since the 1940’s for the outdoor storage of 

boats and boat repairs and the storage of contractor’s equipment and machinery.    

 

 8.  This Board finds and determines that the grandfathered use of the property for the 

outdoor storage of contractor’s equipment and machinery occurring over an approximate seventy 

year period as hereinabove provided involved the storage of equipment and machinery by small 

local contractors and trades people serving residential properties and local businesses in Glen 

Cove and its environs.  Such use generally involved the storage of 1 to 6 pieces of small to 

medium light commercial vehicles and equipment by each contractor.  At the Public Hearings 

Mr. Hauck testified that James O’Donnell and Charlie Ohr, tenants, had “one dump truck and 

tractor parked in the back and that the equipment stored on the property were half-ton, one-ton 

landscaping trucks going back years.”  Mr. Duffy testified some of the tenants such as Joe 

Martone had three bulldozers stored on the property, Charlie Ohr had two bulldozers and two 

dump trucks stored on the property.  North Shore Oil had three oil trucks stored there, Loftus had 

one truck and one crane, Recher Landscaping had excavators, cranes, backhoes and dump trucks, 

Stanco Brothers had dump trucks, paving equipment, backhoes and bobcats and Steve Kreyer 

had bobcats.  At the Public Hearings, Ms. Cusumano testified that it “used to be small trucks 

stored at the property.”  Mr. Duffy testified that he had one truck in 1973 when he started his tree 

business and now has six trucks and, except for his two sons, has no employees.  The 1966 

Board aerial photograph of the property shows that the property was used for a combination of 
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boats and passenger vehicles in the front of the property and the rear was virtually empty, 

showing only three cars and three boats.  The 1978 Board aerial photograph shows over two 

dozen boats and a couple of passenger vehicles such as cars, pickup trucks and jeeps.  The rear of 

the property shows it is being utilized to store boats.  The 1996 Board aerial photograph shows at 

least fifty boats and ten passenger vehicles.  The 1967 aerial photograph submitted by Mr. Duffy 

shows only a school bus, one vehicle belonging to Gleason Arborists, one O’Donnell truck and 

one James McKenna truck.  The 1978 Duffy aerial photograph shows one or two trucks and an 

asphalt roller belonging to O’Donnell asphalt, one truck belonging to Powers Tree spraying and 

Mr. Duffy’s new truck.  The 1975 Duffy photograph shows only a bus and Mr. Duffy’s 

firewood.  The photograph taken in 1978 shows one Florence & Gleason arborist truck, Mr. 

Duffy’s truck, O’Donnell asphalt’s payloader, chipper and one dump truck and one Hirum 

Deek’s tree truck.  

 

 9.  This Board finds and determines that the grandfathered use of part of the property for 

the outdoor storage of contractors’ equipment and machinery by the small local contractors with 

one to five pieces of equipment primarily involved one daily trip in and one out by the 

contractors.  The contractors arrived in the morning at the beginning of the work day, picked up 

their equipment and machinery, left for the day and returned at the end of the work day, 

parked/stored their equipment and machinery and left.  There was no actual use of the property 

or business conducted on the property by the contractors during the day and no actual access to 

the property on weekends. 

 

 10.  This Board finds and determines that all of the contractors’ trucks, vehicles, 

equipment and machinery historically stored on the property were all capable of being fueled off-

site at gasoline service stations.  None of the same were fueled on-site directly by fuel oil 

delivery trucks or from an on-site fuel oil storage tank. 

 

 11.  This Board finds and determines that the use of the subject property for the storage of 

boats and contractors’ equipment and machinery continued uninterrupted through 1998 when the 

zoning classification of the property was changed to the MW-1 Marine District.  The testimony 

at the Public Hearings showed that at the time of such zoning change in 1998 the subject 

property was being used as a bait and tackle store and outdoor motor sales and repair shop, by 

Steiert, a landscaper, Recher, a landscaper and snow removal business, Duffy’s tree service, 

Steve Kreyer, also a landscaper, Stanco Brothers, an asphalt paving business and Vinny Petulla, 

a masonry contractor, who were all storing their equipment and machinery on the property at that 

time. 

 

 12.  This Board finds and determines that the use of the subject property for the storage of 

boats and contractor’s equipment and machinery has continued uninterrupted from 1998 to date.  

The testimony at the Public Hearings showed that at the time of this appeal the property was 

being used by Full Throttle Marine, Duffy’s tree service, American Paving, Steve Kreyer and 

Rennan, both landscapers, who were storing their equipment and machinery on the property at 

that time. 

 

 13.  This Board finds and determines that the sole remaining issue to be determined upon 

this appeal is whether there has been an improper extension of the historical non-conforming 
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uses on the property.  This Board finds and determines that the DBD’s CEU determination 

stating that:   

 

The current use of the property is not in compliance with the current MW-1 

Zoning District, but is in compliance with the previously designated 1-4 Zoning 

District.  Based on all photographic evidence, oral testimonies, information, and 

documents presented, the existing uses have existed continuously since the early 

1970s.  The current uses existed up to and including the period when the Zoning 

District designation was changed from 1-4 to MW-1 in 1998.  Therefore, per 

section 280-29 of the Code of the City of Glen Cove, the determination that the 

current use of ‘Tree Cutting Services, Boat Storage and Repair, Heavy Equipment 

and Commercial Truck Parking’ is existing non-compliance, lawful, thereby 

grandfathered, and may continue.  

 

is unsupported by the substantial evidence and testimony in the record before the Board and 

should be annulled.    

 

 14.  The Board finds and determines that the photographic evidence relied upon by the 

DBD in issuing his CEU determination that the current existing uses by American Paving are 

grandfathered is not sufficient proof to support such determination.  The historic photographs 

relied upon by the DBD in reaching such conclusion purportedly showing multiple commercial 

vehicles and heavy equipment at the property does not constitute sufficient reliable proof as to 

whether the present use of the property by American Paving is a valid pre-existing non-

conforming use.  None of the historic photographs relied upon by the DBD show any of the 

present and existing uses by American Paving or its heavy duty industrial trucks, equipment and 

machinery which have existed at the property since sometime between 2013 and 2016.  Nor are 

they proof of how long such use existed and whether they have been continuous and 

uninterrupted and whether legally existing pursuant to the I-4 Marina District at the time of the 

1998 zoning code amendment prohibiting such uses.     

 

 15.  This Board finds and determines that the present use of the subject property by 

American Paving constitutes a conversion to an industrial use, different from the outdoor storage 

of contractor’s equipment and machinery as historically stored at the property. The use by 

American Paving now creates an industrial complex for the operation of an industrial business 

subsequent to the 1998 amendment of the zoning ordinance placing the subject property in the 

MW-1 Marine Waterfront District in which such industrial use is not permitted.  

 

 16.  This Board finds and determines that the present industrial use of the subject 

property which has a fleet of fifteen or so large industrial trucks including at least one 22 wheel 

truck and several 10-14 wheel trucks, many exceeding the maximum permitted weight for the 

road, is not only a substantial increase in the volume and intensity of the use of the subject 

property but constitutes a fundamental and significant change and departure from the type, kind, 

nature and character of the protected and grandfathered use of the property for boat storage and 

repairs and storage of contractor’s equipment and machinery and therefore is not permitted in the 

City’s MW-1 zoning district as a valid vested pre-existing non-conforming use as determined by 

the DBD in the CEU.  The historical use of the subject property by local contractors was for the 

storage of vehicles which may be categorized as light to medium duty trucks, with capacities 
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based on their size and weight with no more than two axles with up to six wheels (two wheels on 

the steering axle and four wheels on the drive axle). In support of this finding was the evidence 

that the use was by contractors who stored between one and six vehicles on average or a 

combination of vehicles and other type of equipment (ie. bulldozers, crane, etc.). The present use 

of the subject property by American Paving evidences a significant shift from a small 

commercial contractor to an industrial contractor.   

 

 17.  The Board further finds and determines that the equipment and vehicles being kept 

on the property by American Paving are of a size, weight, and number of axles commensurate 

with an industrial use and capacity. Photographic evidence before the Board shows the presence 

of traffic barricades, signage and other equipment typically used for traffic control in industrial 

scale road paving work, not typically used in residential work. The shift in the essence of the use 

of the property is also supported by the fact that American Paving maintains a fleet of between 

15 and 20 dump truck type vehicles, together with flatbed trailers, other maintenance and support 

vehicles all in regular daily use on the property.  This is in stark contrast to the historical use of 

no more than a one to six combined total of equipment and vehicles.  

 

 18.  The neighbors in the vicinity of the subject property, owners of adjacent single 

family residential properties, testified not only with regard to the substantial increase in the 

volume and intensity of the use of the property but the fundamental change in the nature and 

character of the use and the disturbing effects of the considerably increased traffic, noise, 

vibrations and hours and days of operation resulting therefrom.  This Board finds the neighbors 

testimony is credible and convincing that such traffic, noise, vibrations and hours and days of 

operations resulting from the industrial use of the premises is incompatible with their residential 

use, depreciates the value of their properties and is detrimental to them and the neighborhood.  

More specifically, the neighbors contend that starting a couple of years ago they have suffered 

noise, excessive traffic and heavy trucking that actually jars them out of bed; the heavy trucking 

is ruining their sewers, causing cracks in the foundation of their homes; prevents them from 

sleeping because at 5:00 - 5:30 every morning the enormous trucks come by and shake their 

houses; the whole house is shaking, the drawers open up, the pictures move, earplugs are needed 

to sleep; they can hear the trucks gear’s grinding; the exhaust from the trucks make it hard to 

keep the cars and siding of their houses clean and the poor condition of Shore Road caused by 

the industrial trucks.   

 

 19.  The testimony and exhibits submitted by the Applicant and the other neighbors 

showed that the present industrial use of the subject property included: 

 

 (a)  Workers parking up and down Shore Road. 

 

 (b)  Operation of industrial trucks that begin operations with eight to ten 

trucks rolling out at 4:00, 5:00 and 6:00 in the morning and on Saturdays 

and Sundays. 

 

 (c)  At least fifteen heavy-duty trucks, including one twenty-two wheel 

truck, 7 to 8 ten and fourteen-wheel heavy duty trucks, extra-large 

commercial trailers stating wideload on them, assorted heavy equipment, 

steam rollers, asphalt spreaders, payloaders, backloaders, hot oil tanks 
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(large tanks containing oil to seal asphalt), salt spreaders and dozens of 

plow blades as well as five shipping containers and multiple dumpsters on 

the property. 

 

 (d)  Maintenance of a fuel oil storage tank used to fuel the heavy duty 

American Paving industrial trucks.  The credible testimony and evidence 

submitted at the Public Hearings showed that an oil company periodically 

delivers fuel for the industrial trucks which is pumped directly into a fuel 

oil storage tank on site and then a hose from the fuel tank is used to fuel 

the trucks/equipment on site.   

 

  

 NOW, THEREFORE BE IT RESOLVED, that the appeal of Lora Cusumano from the 

determination of the DBD as set forth in the CEU to the extent that the use of the subject 

property for the tree service business, boat storage and repairs and storage of contractor’s 

equipment and machinery are not valid legally pre-existing non-conforming uses of the property 

is DENIED; and 

 

 IT IS FURTHER RESOLVED that the appeal of Lora Cusumano from the   

determination of the DBD as set forth in the CEU to the extent that he determined that the 

“heavy equipment and commercial vehicle parking” as currently utilized by American Paving is 

a legally permitted use on the property is GRANTED; and  

 

  IT IS FURTHER RESOLVED,  that this matter be remanded to the DBD for the 

issuance of an amended CEU in accordance with this Decision permitting the continuation of the 

existing tree service business, boat storage and repairs, and storage of contractor’s equipment 

and machinery, which shall include small to medium light commercial two axle vehicles and 

equipment such as half and one ton pick-up trucks, dump trucks, trailers, backhoes, bobcats and 

bulldozers that can be fueled off site. 

 

 The foregoing Decision was adopted by vote as follows: 

 

Votes in Favor:    

Votes Against:                  

Absent:         

 

Dated: Glen Cove, New York 

January     , 2023  
      ________________________________ 

Theresa Moschetta, Chairwoman 

Filed in the Office of the City Clerk 

on the     day of January, 2023 

 

______________________________ 

Tina Pemberton, City Clerk 


